
 

 

Agenda Item 152/09 

 

Public Board Meeting 19 November 2009 

Watford Health Campus Update 

Presented by:  Sarah Wiles, Director of Strategy and Facilities 

 
Purpose of the Paper 
 

1. The purpose of this paper is to update the Trust Board on the Watford Health Campus progress, 
particularly in relation to the Section 106 (S106) and the structure of the proposed delivery vehicle. 
The Board is asked to approve the S106 in order that it may be signed on behalf of the Trust and 
officially sealed and to endorse the delivery vehicle structure. 
 

Introduction 
 
2. The Trust continues to be actively involved in the Watford Health Campus.  Owing to current 

economic conditions progress has been somewhat slower than anticipated however, this position is 
changing and momentum is building.   
 

3. Key achievements to date include: 
• Resolution to grant outline Planning Permission, subject to agreement of the S106; 
• Agreement of the S106 with Herts County and Watford Borough Councils. 
• A proposal identifying the most appropriate legal structure in order to deliver the 

development; 
• Confirmation that the Croxley Rail link has been included in the Mayor of London’s 5 year 

funding programme and could be operational by 2014; and lastly, 
• Although in the very early stages and therefore commercially confidential at this stage, a 

strategy is emerging regarding how to fund the road as a first stage.  
 

4. Having stated that progress has been delayed due to the current economic slow down it should be 
noted that market interest in the scheme is still incredibly strong.  Key market players, including 
both potential development partners and funders approach the Trust’s Director of Strategy and 
Infrastructure (also the Campus Programme Director), almost weekly for updates on the scheme’s 
progress. 
 

5. It is likely that over the course of the next few months, the number of Stakeholders will change as a 
natural consequence of the project’s transition from planning to implementation, with ultimately the 
land holders (the Watford Borough Council, East of England Development Agency, Herts 
Partnership Foundation Trust and WHHT) remaining as the dominant partners. 
 

Section 106 
 

6. As stated above the Campus has, following an exhaustive planning application secured a 
“resolution to grant” outline planning permission from Watford Borough Council’s Development 
Control Committee (on 15th May 2008).  The formal grant of planning permission is subject to the 
“Developer” (the Stakeholders) entering into a so-called S106 agreement. 
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7. The Trust Board’s approval to sign the Campus S106 agreement is sought.  The other land owning 
stakeholders will also be seeking similar Board level approval subject to their own governance 
arrangements during November and early December. 

 
8. An S106 agreement is a legally binding contract between a developer, in this case the 

Stakeholders, and a local authority. In a S106 agreement the developer commits to make certain 
financial contributions for the development of social infrastructure provided by councils and other 
statutory consultees.  Examples of this from the Campus S106 agreement are: 

• Contribution to support bus services in the area 
• Contribution to expand and improve cycle networks in the area 
• Contribution to support education facilities for families in the area 

 
9. The “Heads of Terms” (and the extent of the necessary financial contributions) for the S106 were 

agreed and signed off by the SMG prior to the Development Control Committee’s decision to 
“resolve to grant” planning permission.  The Campus Programme Manager with substantial 
professional advice, support and input from Turley Associates (the planning consultancy appointed 
for the Campus) led the Heads of Terms negotiations.  The contributions are considered to be 
reasonable.   
 

10. Trigger points for the various contributions have been negotiated with substantial advice, support 
and input from both the planning legal adviser (Lovells) and Turley Associates.  The trigger points 
are again considered to be reasonable.  Lovells generated a summary report on the detailed 
section 106 contributions and relevant trigger events for each contribution.  This has previously 
been reviewed and agreed at the Campus SMG. 
 

11. The Trust will be jointly and severally liable for the full S106 contribution of £3.7m.  However, the 
Board can be assured that all obligations arising from the S106 agreement will pass through to any 
future land-owner, without restriction.   When the Trust does decide to dispose of any land for 
alternative uses (as is envisaged under the Campus master-plan), the legal and financial 
obligations will pass to whichever organisation becomes the new free-holder. 
 

12. The Trust will be liable for up to circa £1.5m which will predominantly fall due on completion of the 
hospital, but this liability would exist as an ordinary consequence of the development of a new 
hospital facility and will be included in the business cases and therefore, considered as part of the 
overall affordability of the scheme.  In essence the Trust only has a liability when it is generating a 
benefit from which it will off set the liability or pass it through to a new land owner. 
 

13. Other Stakeholders cannot commence development which may trigger a S106 contribution while 
the Trust was still liable without the express permission, in writing from all of the other 
Stakeholders.  This principle is enshrined in a legally binding “side agreement”, to be signed by all 
landowning Stakeholders to the S106.  The agreement further binds the Watford Borough Council 
to include necessary legal wording in any land transfer agreement that will suitably bind the future 
landowner to make the necessary financial contributions to the S106.  This is necessary as the 
Council is both a landowner and the planning authority but cannot contract with itself for an S106 
agreement.  The “side agreement” will also require signature and sealing. 
 

14. Lovells, working exclusively for WHHT, have prepared the side agreement and it has been agreed 
by each of the land owning Stakeholders’ independent legal advisers.  Therefore, the Board can be 
assured that the Trust’s liabilities will be appropriately managed and controlled. 
 

15. Board members may be further assured that signature of the current S106 will not restrict any 
changes to the planning permission granted.  Advice has been sought from both Turley Associates 
and Lovells on this subject.  Their strong recommendation is to secure this current planning 
permission and S106 and then as delivery approaches, if necessary, seek to vary the permission 
via Section 73 of the relevant act.  This is an acknowledged, acceptable and available route for 
varying the details of a Planning permission and a related S106 agreement. 
 

Page 2 of 6 
 



 

16. It should be noted that the Trust would liable for S106 payments if it redevelops the site in any 
eventually.  This liability is not increased as a consequence of the Campus development, in fact 
there are opportunities to reduce the liability as other partners will take the burden from the Trust. 
 

Delivery Vehicle Structure  
 
17. Board members are already aware that a Memorandum of Understanding (MoU) has bound the 

Health Campus Partners since 2005.  Whilst this legal structure has been able to deliver the work to 
date it was recognised at the inception of the MoU that this position would be reviewed as the 
project moved from the planning phase into the development phase.  Therefore, over the last nine 
months work on the Watford Health Campus has concentrated on identifying the most suitable 
delivery vehicle structure to implement the Health Campus development over the coming years. 
 

18. It should be noted that whilst the hospital Trust is not anticipated to participate in any of these 
corporate vehicles initially, contractual arrangements with the created vehicle will be required, 
potentially including agreements for the disposal of surplus land (subject to certain pre-conditions 
being achieved). Therefore, whilst the Board are not asked at this stage to approve any particular 
structure it is believed to be important to ensure that Board members are assured that the process 
employed to identify a suitable legal structure was robust and that the resultant proposal is one that 
the Board feel able to endorse. 
 

19. For a number of reasons, the hospital development will remain a stand-alone project with a 
separate procurement and funding route.  However, it was important that the options analysis 
considered the ease with which both the Trust and/ or the new hospital development could be 
brought into each of the structures identified should this be desirable to the Trust in the future. 
 

20. In order to carry out this work a team of Professional Advisors lead by Nabarro (Legal) along with 
Grant Thornton (Financial) and Driver Jonas (Property) were commissioned to undertake a detailed 
options appraisal of the most appropriate legal structure to take forward the site development in 
order to both maximise value for the land-holders and ensure minimisation of any disruption of 
operational facilities during the construction phase.  A “joined up” delivery vehicle is expected to 
provide opportunities for the funding/ delivery of certain key infrastructure elements, such as the 
proposed new access and link roads to take place. 
 

21. In conducting this work Team Nabarro have prepared a number of key documents for the Campus 
Strategic Management Group, whose membership includes the Trust’s Chief Executive and 
Director of Strategy and Infrastructure, each of which have considered the pertinent legal and 
financial issues for all partner organisations.  This work led to the development of a long list of 
options as detailed below: 

• Urban Development Corporation (UDC) 
• Urban Regeneration Company (URC) 
• Economic (or City) Development Company (EDC or CDC) 
• Development Trust (DT) 
• Charitable Trust (CT) 
• Community Land Trust (CLT) 
• Community Interest Company (CIC) 
• Contractual Joint Venture (CJV) 
• Unincorporated Association (UA) [As per current Memorandum of Understanding] 
• Company Limited by Shared (CLS) 
• Company Limited by Guarantee (CLG) 
• Partnership (P) 
• Local Asset Backed Vehicle (LABV) 
• Limited Liability Partnership (LLP) 

 
22. A ‘Concept Testing’ event was held in June to seek the markets view of which delivery structure 

would be most attractive to the market.   The event was very successful and further endorsed the 
strong market interest in the scheme. 
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23. Following a qualitative analysis of each of the options, which included consideration of the evidence 

collected at the Concept Testing event, a short-list of options was generated: 
• Contractual Joint Venture (CJV) 
• Company Limited by Shares (CLS) 
• Local Asset Backed Vehicle (LABV) 
• Urban Regeneration Company (URC) 

 
24. The CLS, LABV and URC are all variants of a Corporate Vehicle.  Appendix A provides a short 

description of each structure. 
 

25. SMG, facilitated by Team Nabarro, then carried out a thorough appraisal of the short listed options 
on 23rd September 2009 using previously agreed evaluation criteria and weightings as highlighted 
below: 
• Risk (10%) 
• Financial (35%) 
• Management (45%) 
• Sustainability (10%) 

 
26. The decisions reached by SMG are: 

• From a qualitative assessment, of the four short listed delivery routes, a corporate vehicle has 
distinct advantages over a contractual joint venture (largely due to factors relating to flexibility, 
governance and market interest). 

• The option of a contractual joint venture should be retained as a contingency for now, given that 
the outputs from further financial appraisal need to be taken fully into account and may suggest 
that the qualitative benefits of a corporate vehicle are outweighed by the lower implementation 
costs of a contractual joint venture. 

• Of the corporate vehicles, an LABV has clear advantages (mainly arising from tax) over a CLS, 
with a URC showing least benefit. 

Therefore, it was agreed that, subject to each partner organisations endorsing the proposal, that 
contractual joint venture and LABV options be taken forward for further consideration once the 
development appraisal has been carried out. 
 

27. The Campus Operations Group (OMG) will finalise the Development Appraisal and re-work the 
financial model to reassess whether the CJV can be discounted.  This work is currently underway 
and Drivers Jonas are currently working with OMG to optimise the reference scheme and to carry 
out the development appraisal. 

 
Conclusion 
 

28. Progress with the Watford Health Campus is now gaining renewed momentum and is attracting 
significant market interest. 
 

29. Two specific issues require action by the Trust Board.  The Section 106 requires Trust Board 
approval to enable the agreement to be signed and sealed; and the proposed structure for the 
Campus delivery Vehicle requires Board endorsement, whilst recognising the Trust may not form 
part of the vehicle. 
 

30. The Campus Programme Manager and Trust Director of Strategy & Infrastructure can provide 
assurance to the Board that both matters have been subject to a rigorous and robust process, 
supported where necessary by professional advisors. 
 

31. The overall liability to the Trust as a consequence of signing the S106 is minor in reality as the vast 
majority of obligations will be passed through to a developer, or where the liability is related to the 
Trust’s own development activities, these costs will form part of the overall business case and the 
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affordability analysis contain therein.  Had the Trust progressed an independent hospital 
redevelopment programme these S106 costs would have been incurred anyway. 
 

32. The impacts on the Trust of the choice of delivery structure are considered relatively minor. 
 
 
 
 

Recommendation 
 
33. The Trust Board are asked to: 
 

33.1. Agree that the S106 can be signed and sealed by the Trust. 
 
33.2. Endorse the recommendation made by the Campus SMG that a contractual joint venture 

and LABV be taken forward for further consideration as suitable legal structures in order 
to conduct the implementation phase of the Watford Health Campus. 

 
 
 
 
Sarah Wiles 
Director of Strategy and Infrastructure 
November 2009
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Appendix A – Summary of Alternative Delivery Structures 
 
Corporate Entities: 
Corporate entities are expected to deliver benefits in terms of simplicity of governance; ability 
to co-ordinate the work and attractiveness to the market place over and above those of the 
non-corporate entities.  However it must be recognised that there is an overhead burden over 
and above that for a contractual joint venture. 
 
Local Asset Backed Vehicle (LABV) – As a Limited Liability Partnership (LLP) 
Description 
A Limited Liability Partnership to be established between the public sector and the private 
sector.  The Public sector pledges its land to the LABV and the Private sector then “fund 
matches” that investment by the Public Sector.  The LABV then has its equity with which to 
develop the scheme but can itself borrow further funds for the full roll out of the project.  The 
Public sector is paid for its land holding at market value.  Development profits are shared 
between the Public and Private Sectors partners of the LABV in accordance with its “charter”.  
A LABV is invisible to tax.  Each Partner would be treated for tax in their normal way. 
 
Urban Regeneration Company 
Description 
Typically established as a Company Limited by Guarantee.  URC’s typically have a charitable 
aim and are run on a “not-for-profit” basis.  A board of directors would need to be established.  
URC’s can partner with private sector developers to deliver schemes.  Charitable status brings 
restrictions on flexibility and purpose of the organisation as well as an additional level of 
scrutiny.  Subject to charitable status the entity itself would be subject to tax. 
 
Company Limited by Shares 
Description 
A standard Ltd liability company structure.  A board of directors would need to be established.  
The entity itself would be subject to tax – so profits generated would be taxed before 
redistribution to the Shareholders. 
 
Non-Corporate Entities: 
Contractual Joint Venture 
Description 
The Stakeholders would establish a complex network of interlinked contracts and development 
agreements which would allow the delivery of the scheme and the transfer of parcels of land.  
No formal entity would be created.  Governance and decision making could become 
problematic.  Future flexibility is not as easily achievable as for most of the corporate entities. 
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