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1  Purpose  
 

The purpose of this policy is to enable staff to comply with the legislative 
requirements and DoH guidance on obtaining valid consent to treatment, care and 
research, so that the process is properly focussed on the rights of the individual 
patient.  

 

 

 

2 Introduction  
 

Patients have a fundamental legal and ethical right to determine what happens to 
their own bodies.  Valid consent to treatment is therefore absolutely essential for all 
forms of health care, from providing personal care to undertaking major surgery.  
Seeking consent is also a matter of common courtesy between healthcare 
professionals and patients 

 

Consent must be obtained before any examination or treatment. It may be non-
verbal (eg. offering a wrist for taking a pulse), oral or written.  Not all consent needs 
to be written, but written consent can provide evidence that consent has been 
discussed with the patient. 

 

Consent is a continuous process rather than a one-off decision.  It is important that 
patients are given continuing opportunities to ask further questions and to review 
decisions about their health care. 

 

In 2015 case law [Montgomery v Lanarkshire Health Board, 11 March 2015], the 
Supreme Court has firmly stated that informed consent is now part of English law.  
Montgomery confirms that the duty on the part of healthcare professionals is to 
ensure that a patient is aware of the material risks involved in the treatment and of 
any reasonable alternative or variant to that treatment.  This duty is not discharged 
by ‘simply providing technical information or by the routine signature on a consent 
form’ - the expectation is that there should be an appropriate dialogue during which 
information should be shared in a way that is comprehensible to the patient. 

 

In recognition of the significance of consent to care and treatment, the Care Quality 
Commission (CQC) includes ‘need for consent’ as one of its fundamental standards 
which came into force on 1 April 2015.  Breaches of ‘need for consent’ or its 
components will constitute a prosecutable offence.  This means that where care 
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and treatment is given without valid consent, and/or against the specific wishes of 
the patient or without lawful authority, the CQC can move directly to prosecution 
without first serving a warning notice. 

 

The Department of Health and General Medical Council have both issued guidance 
documents on consent to care and treatment. These should be consulted for details 
of the law and good practice standards on consent to examination and treatment: 

 

- www.dh.gov.uk/consent ; and  

- www.gmc-uk.org 

 

 

3 Scope of Policy  
 

 The Department of Health has issued a range of guidance documents on consent, 
and these should be consulted for details of the law and good practice requirements 
on consent. This policy sets out the standards and procedures in West 
Hertfordshire Hospitals NHS Trust, which aim to ensure that health professionals 
are able to comply with the guidance. While this document is primarily concerned 
with healthcare, social care colleagues should also be aware of their obligations to 
obtain consent before providing certain forms of social care, such as those that 
involve touching the patient or client.  

 

 This policy applies to all staff who are responsible for taking consent or, after 
completing appropriate training have been delegated consenting responsibilities for 
specific procedures.  

 

 This document should be read in conjunction with the Trust Policy for adult post 
mortem examination consent and the Mental Capacity Policy, as referenced under 
section 28, Related Policies. 

 

4 Policy Objectives  
 

 To ensure that staff are aware of their responsibility to patients in respect of 
obtaining consent before providing any care or treatment  

 To ensure staff are aware of the process for obtaining valid consent  
 To ensure staff are aware of their legal duties under the Mental Capacity Act 2005 

in respect of care or treatment afforded to people who lack the capacity to make 
decisions for themselves  

 To ensure clear guidance and reference to the law and good practice documents 
are available to all staff  

 To ensure the interests of patients, staff, researchers and the Trust are safeguarded  

http://www.dh.gov.uk/consent
http://www.gmc-uk.org/
http://wghintra01/uploads/out/C275_Post_Mortem_Examination_Consent_Policy_v3.pdf
http://wghintra01/uploads/out/C275_Post_Mortem_Examination_Consent_Policy_v3.pdf
http://wghintra01/uploads/out/C255_Mental_Capacity_Policy_v4.pdf
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5 Equality & Human Rights Impact Statement  

 This policy embraces Diversity, Dignity and Inclusion in line with emerging Human 
Rights guidance. We recognise, acknowledge and value difference across all 
people and their backgrounds. We will treat everyone with courtesy and 
consideration and ensure that no one is belittled, excluded or disadvantaged in 
anyway. 

 

6 Definitions  
 

6.1 “Consent” is a patient’s agreement for a health professional to provide care. 
Patients may indicate consent non-verbally (for example by presenting their arm for 
their pulse to be taken), orally, or in writing. For the consent to be valid, the patient 
must:  

 

 be competent to take the particular decision;  
 have received sufficient information about treatment options, consequences and 

risks to take it; and  
 not be acting under duress/influence of others.  

 

6.2 The context of consent can take many different forms, ranging from the active 
request by a patient of a particular treatment (which may or may not be appropriate 
or available) to the passive acceptance of a health professional’s advice. In some 
cases, the health professional will suggest a particular form of treatment or 
investigation and after discussion the patient may agree to accept it. In others, there 
may be a number of ways of treating a condition, and the health professional will 
help the patient to decide between them.  

 

6.3 Some patients, especially those with chronic conditions, become very well informed 
about their illness and may actively request particular treatments. In many cases,  
‘seeking consent’ is better described as ‘joint decision-making’: the patient and 
health professional need to come to an agreement on the best way forward, based 
on the patient’s values and preferences and the health professional’s clinical 
knowledge.  

 

6.4 Significant Risk –for the purposes of this policy ‘significant risk’ refers to where a 
general anaesthetic or sedation is administered and may be deemed to be a 
procedural risk. 
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7 Roles and Responsibilities  
 

7.1 Chief Executive – overall responsibility for implementation of the Consent to 
Treatment Policy.  

 

7.2 Medical Director – executive responsibility and accountability for the 
implementation of this Policy and associated training within the Trust.  

 

7.3 Chief Nurse– delegated responsibility for ensuring the systems and structures are 
available for effective implementation of the policy and in collaboration with the 
safeguarding lead for advising clinical staff on the application of MCA 2005.  

 

7.4 Clinical Performance Manager - responsibility for ensuring that this policy is 
reviewed every 2 years or whenever national policy or guideline changes are 
required to be considered (whichever occurs first).  

 

7.5 Clinicians, Nursing and Allied Health Professionals  
 

 It is the responsibility of staff providing treatment or care to a patient with capacity to 
ensure that valid consent has been obtained from the patient before providing that 
treatment or care.  

 

 Records of competency to take delegated consent for doctors in training will be 
maintained by Medical Resources.  
 

 

 Heads of Nursing should regularly monitor the nursing staff delegated consent 
database located on the ‘healthcare’ shared drive to ensure competencies are 
completed and updated annually.  

 

 Staff have a legal duty to have regard to the provisions of the Mental Capacity Act 
2005 and the Code of Practice when they have to take decisions on behalf of a 
person who lacks the mental capacity to take that decision for himself.  

 

 Where students or learners working under the supervision of a qualified member of 
staff are involved in the treatment or care of patients, consent must be sought from 
patients confirming they permit delivery of treatment or care by said students or 
learners. Patients have a right to refuse treatment or care by a student or learner at 
any time.  

 

 Quality Safety Group will receive reports on any consent related issues.  
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8 Process for Obtaining Consent  
 

8.1 Valid Consent  
 

8.1.1 For consent to be valid, it must be given voluntarily by an appropriately informed 
person (the patient or someone with parental responsibility for a patient under the 
age of 16) who has the capacity to consent to the intervention in question.  

 

8.1.2 Consent can be given orally, in writing or may be implied. Written consent merely 
serves as evidence of consent. A signature on a form will not make the consent 
valid if the elements of capacity and appropriate information have not been 
satisfied.  

 

8.2 Does the patient have capacity  
 

8.2.1 For a person to have capacity, he/she must be able to comprehend and retain 
information material to the decision, especially as to the consequences of having or 
not having the intervention in question, and must be able to use and weigh this 
information in the decision–making process. Patients also need to be able to 
communicate their decision. Capacity to consent must be assessed on a case by 
case basis. For example, just because an individual lacks capacity to consent to 
procedure x, does not mean that they automatically do not have the capacity to 
consent to procedure y.  

 

8.2.2 The Mental Capacity Act 2005 defines a person who lacks capacity as a person 
who is unable to make a decision for themselves because of an impairment or 
disturbance in the functioning of their mind or brain. It does not matter if the 
impairment or disturbance is permanent or temporary. A person lacks capacity if: 
they have an impairment or disturbance (for example a disability, condition or 
trauma or the effect of drugs or alcohol) that affects the way their mind or brain 
works, and that impairment or disturbance means that they are unable to make a 
specific decision at the time it needs to be made.  
 

 
8.2.3 The assessment of capacity and the test for capacity are now set out in the Mental 

Capacity Act 2005. The Code of Practice to support the act is available and staff 
working with people who lack capacity are required to have regard to the Code 
(MCA Code of Practice 2005).  

 

8.3 Is the consent given voluntarily?  
 

8.3.1 To be valid, consent must be given voluntarily and freely, without pressure or undue 
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influence being exerted on the patient either to accept or refuse treatment. Such 
pressure can come from partners or family members as well as health or care 
professionals. Staff should be alert to this possibility and where appropriate should 
arrange to see the patient on their own to establish that the decision is truly that of 
the patient.  

 

8.3.2 The Mental Capacity Act also requires that all practical and appropriate steps are 
taken to enable a person to make the decision themselves. These steps include the 
following:  

 

 Providing relevant information. For example, if there is a choice, has information 
been given on the alternatives?  

 Communicating in an appropriate way. For example, could the information be 
explained or presented in a way that is easier for the person to understand?  

 Making the person feel at ease. For example, are there particular times of the day 
when a person’s understanding is better?  

 Supporting the person. For example, can anyone else help or support the person to 
understand information and to make a choice?  

 

8.4 Has the patient received sufficient information?  
 

8.4.1 The provision of information is central to the consent process. Before patients can 
come to a decision about treatment, they need comprehensible information  
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about their condition and about possible treatments/investigations and their 

risks and benefits (including the risks/benefits of doing nothing). They also need to 
know whether additional procedures are likely to be necessary as part of the 
procedure, for example a blood transfusion, or the removal of particular tissue. 

Once a decision to have a particular treatment/investigation has been made, 
patients need information about what will happen, where to go, how long they will 
be in hospital, how they will feel afterwards and so on. 

 

8.4.2  Patients and those close to them will vary in how much information they want: 

 

from those who want as much detail as possible, including details of rare risks, to 
those who ask health professionals to make decisions for them. There will always 
be an element of clinical judgement in determining what information should be 
given. However, the presumption must be that the patient wishes to be well 
informed about the risks and benefits of the various options. Where the patient 
makes clear (verbally or non-verbally) that they do not wish to be given this level of 
information, this should be documented. 

 

8.4.3 Documentation of discussion and provision of information to patients.  
 

All information given whether verbally or in other format should be documented 
either on the appropriate Trust Consent Form and or within the patient health 
record.  

 

 

8.4.4 Sources of patient information in the Trust include: 

 

 Consultants  
 

 Specialist Nurses  
 

 Specialist Clinics  
 

 Patient Information Leaflets – refer to the Patient Information Policy  
 

8.4.5 Leaflets and Patient Information Sheets are available in Pre-Operative  
Assessment (POA) Outpatient departments plus specific departments, wards and 
on the Trust Intranet. Additionally, arrangements can be made to have the leaflets 
provided in alternative formats, such as tape, Braille and different languages by 
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contacting the PALS office.  

 

8.5 Provision for patients whose first language is not English  
 

8.5.1 This Trust is committed to ensuring that patients whose first language is not English 
receive the information they need and are able to communicate appropriately with 
healthcare staff. It is not appropriate to use children to interpret for family members 
who do not speak English.  
 

8.5.2 To book an interpreter contact the PALS Team who manage these requests. For 
out of hours bookings call:  01442 867212 
 

8.6 Access to more detailed or specialist information  
 

8.6.1 Patients may sometimes request more detailed information about their condition or 
about a proposed treatment than that provided in general leaflets.  

 

8.6.2 After an appointment with a health professional in out-patients/POA, patients will 
often think of further questions, which they would like answered before they take 
their decision. Where possible, it will be much quicker and easier for the patient to 
contact the healthcare team by phone than to make another appointment or to wait 
until the date of an elective procedure (by which time it is too late for the information 
genuinely to affect the patient’s choice). It is good practice to provide the patient 
with a contact number.  

 

8.7 When should consent be sought?  
 

When a patient gives consent to a particular intervention, this is only the endpoint of 
the consent process. It is helpful to see the whole process of information provision, 
discussion and decision-making as part of ‘seeking consent’. This process may take 
place on one occasion or over a series of meetings and discussions, depending on 
the seriousness of what is proposed and the urgency of the patient’s condition.  

 

8.8 Single stage process  
 

8.8.1 In many cases, it will be appropriate for a health professional to initiate a procedure 
immediately after discussing it with the patient. For example, during an ongoing 
episode of care a physiotherapist may suggest a particular manipulative technique 
and explain how it might help the patient’s condition and whether there are any 
significant risks. If the patient is willing for the technique to be used, they will then 
give their consent and the procedure can go ahead immediately. In many such 
cases, consent will be given orally. 
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8.8.2 If a proposed procedure carries significant risks, it will be appropriate to seek written 
consent, and health professionals must take into consideration whether the patient 
has had sufficient time to absorb the information necessary for them to make their 
decision. As long as it is clear that the patient understands and consents, the health 
professional may then proceed. 

 

8.9 Two or more stage process  
 

8.9.1 In most cases where written consent is being sought, treatment options will 
generally be discussed well in advance of the actual procedure being carried out. 
This may be on just one occasion, either within primary care or in a hospital out-
patient /POA clinic, or it might be over a whole series of consultations with a 
number of different health professionals. The consent process will therefore  have 
at least two stages: the first being the provision of information,  Discussion of 
options and initial (oral) decision, and the second being confirmation that the patient 
still wants to go ahead. The consent form should be used as a means of 
documenting the information stage(s), as well as the confirmation stage. 

 

8.9.2 Patients receiving elective treatment or investigations for which written consent is 
appropriate should be familiar with the contents of their consent form before they 
arrive for the actual procedure, and should have received a copy of the page 
documenting the decision-making process. They may be invited to sign the form, 
confirming that they wish treatment to go ahead, at any appropriate point before the 
procedure: in out-patients, at a pre-admission clinic, or when they arrive for 
treatment. If a form is signed before patients arrive for treatment, however, a 
member of the healthcare team must check with the patient at this point whether 
they have any further concerns and whether their condition has changed. This is 
particularly important where there has been a significant lapse of time between the 
form being signed and the procedure. When confirming the patient’s consent and 
understanding, it is advisable to use a form of words which requires more than a 
yes/no answer from the patient: for example beginning with “tell me what you’re 
expecting to happen”, rather than “is everything all right?” There is a separate 
section on the consent form for the ‘Confirmation of Consent’. 

 

8.9.3  While administrative arrangements will vary, it should always be remembered that 
for  consent to be valid, the patient must feel that it would have been possible for 
them to  refuse, or change their mind. It will rarely be appropriate to ask a 
patient to sign a consent form after they have begun to be prepared for treatment 
(for example, by changing into a hospital gown), unless this is unavoidable because 
of the urgency of  the patient’s condition. 

 

8.10 Seeking for consent for anaesthesia  
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8.10.1 Where an anaesthetist is involved in a patient’s care, it is their responsibility  (not 
that of a surgeon) to seek consent for anaesthesia, having discussed the benefits 
and risks. However, in elective treatment it is not acceptable for the patient to 
receive no information about anaesthesia until their pre-operative visit from the 
anaesthetist: at such a late stage the patient will not be in a position   genuinely to 
make a decision about whether or not to undergo anaesthesia. Patients should 
therefore either receive a general leaflet about anaesthesia in out-patients / POA, or 
have the opportunity to discuss anaesthesia in a pre-assessment clinic. The 
anaesthetist should ensure that the discussion with the patient and their consent is 
documented in the anaesthetic record, in the patient’s notes or on the consent form. 
Where the clinician providing the care is personally responsible for anaesthesia 
(e.g. where local anaesthesia or sedation is being used), then he or she will also be 
responsible for ensuring that the patient has given consent to that form of 
anaesthesia. 

 

8.10.2 In addition, where general anaesthesia or sedation is being provided as part of 
dental treatment, the General Dental Council currently holds dentists responsible for 
ensuring that the patient has all the necessary information. In such cases, the 
anaesthetist and dentist will therefore share that responsibility.  
 

 

9 Process for Recording Written Consent  
 

9.1 Consent is often wrongly equated with a patient’s signature on a consent form.   A  
 

signature on a form is evidence that the patient has given consent, but is not proof 
of valid consent. If a patient is rushed into signing a form, on the basis of too little 
information, the consent may not be valid, despite the signature. Similarly, if a 
patient has given valid verbal consent, the fact that they are physically unable to 
sign the form is no bar to treatment. Patients may, if they wish, withdraw consent 
after they have signed a form: the signature is evidence of the process of consent-
giving, not a binding contract. 

 

9.2 Although completion of a consent form is in most cases not a legal requirement it is 
however good practice to do so if any of the following circumstances apply: 

 

 The treatment or procedure is complex, or involves significant risks (the term ‘risk’ is 
used throughout to refer to any adverse outcome, including those which some 
health professionals would describe as ‘side-effects’ or ‘complications’)  

 The procedure involves general/regional anaesthesia or sedation  
 Providing clinical care is not the primary purpose of the procedure  
 There may be significant consequences for the patient’s employment, social or 
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personal life  
 The treatment is part of a project or programme of research approved by the West 

Hertfordshire Hospital NHS Trust  
 

9.2 Completed forms should be kept with the patient’s notes. Any changes to a form, 
made after the form has been signed by the patient, should be initialled and dated 
by both patient and health professional.  

 

9.3 It will not usually be necessary to document a patient’s consent to routine and low-
risk procedures, such as providing personal care or taking a blood sample. 
However, if you have any reason to believe that the consent may be disputed later 
or if the procedure is of particular concern to the patient (for example if they have 
declined, or become very distressed about, similar care in the past), it would be 
helpful to do so.  

 

9.4  In particular there may be situations in Maternity Services that necessitate an  
emergency procedure to ensure foetal or maternal wellbeing where there is limited 
time to obtain written consent. This would include a Grade 1 Caesarean Section, 
operative vaginal delivery, the procedure will be explained to the woman verbally 
and if necessary to the partner if the woman is anaesthetised. Verbal consent 
should be documented in the “Operative Delivery and Theatre Care Record – under 
pre-procedure checklist. 

 

10 Consent Forms  
 

10.1 Standard consent forms and forms for adults who are unable to consent for 
themselves are reproduced in Appendix B. There are four versions of the standard 
consent form:  

 

 Form 1 for adults or competent children whose treatment involves general and/or 
regional anaesthesia: local anaesthesia or sedation,  

 Form 2 for parental agreement to investigation or treatment for a child or young 
person,  

 Form 3 for cases where it is envisaged that the patient will remain alert throughout 
the procedure and no anaesthetist will be involved in their care; and  

 Form 4 for adults who are unable to consent to investigation or treatment.  
 Consent for Post mortem for Adults – refer to related policies 
 Consent for Post mortem – refer to related policies 

 

10.2 The use of form 3 is optional but may be thought more appropriate than form 1 in  
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situations where patients do not need to be made aware of issues surrounding 
qeneral or regional anaesthesia and do not need to make any advance decisions 
about additional procedures because they will be in a position to make any such 
decisions at the time if necessary. 

 

10.3 It is recognised that there will be circumstances where individual departments will 
need to add further details to the standard consent form in order to meet specific 
criteria. In general terms it is acceptable to customise the forms in this way 
providing the existing information is not modified or removed. However, any 
changes and/or additions to the forms will have to be reviewed and approved by the 
relevant Divisional Governance Group and Quality and Safety Group.  

 

10.4 Similarly the appropriate staff or groups must review any new consent forms 
developed within the Trust as requested by the Quality and Safety Group.  

 

10.5 The following consent forms used specifically within the Women & Children’s 
Directorate have had additional information added regarding the potential risks 
associated with the following procedures - Endometrial Ablation; Vaginal Mesh for 
Prolapse;  Abdominal Hysterectomy; Vaginal Surgery for Prolapse; Abdominal 
Hysterectomy  ;Vaginal Hysterectomy; Insertion of Mid Urethral Vaginal Tape; 
Cystoscopy; Female Sterilisation: Diagnostic Laparoscopy; Hysterectomy & 
Insertion of Mirena IUS: Hysteroscopy; Endometrial Ablation & Termination of 
Pregnancy. We also have a specific endoscopy consent form 
 

 

11 Who Can Obtain Consent  
 

11.1 The health professional carrying out the procedure is ultimately responsible for 
ensuring that the patient is genuinely consenting to what is being done: it is they 
who will be held responsible in law if this is challenged later.  

 

11.2 Where oral or non-verbal consent is being sought at the point the procedure will be 
carried out, this will naturally be done by the health professional responsible.  
However, teamwork is a crucial part of the way the NHS operates, and where 
written consent is being sought it may be appropriate for other members of the team 
to participate in the process of seeking consent.  

 

12 Completing consent forms  
 

12.1 The standard consent form provides space for a health professional to provide 
information to patients and to sign confirming that they have done so. The health  
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professional providing the information must be competent to do so: either because 
they themselves carry out the procedure, or because they have received specialist 
training in advising patients about this procedure, risks, benefits and alternatives 
and have been assessed, are aware of their own knowledge limitations. 

 

12.2 The clinician providing the treatment or investigation is responsible for ensuring that 
the patient has given valid consent before treatment begins, although the consultant 
responsible for the patient’s care will remain ultimately responsible for the quality of 
medical care provided.  

 

12.3 The task of seeking consent may be delegated to another health professional even 
if that professional is not capable of performing the procedure themselves, so long 
as the health professional is suitably trained and qualified in obtaining consent for 
that procedure. They must have sufficient knowledge of the proposed investigation 
or treatment, and understand the risks involved, in order to be able to provide any 
information the patient may require.  

 

 Medical staff in training may obtain delegated consent provided they have 
completed any training identified within the Trust Training Needs Analysis and 
where procedure specific competency assessment has been completed with the 
clinical lead (refer to section 22 and to appendix G - a – medical staff delegated 
consent template).  

 

 Nursing staff may obtain delegated consent provided they have completed any 
training identified within the Trust Training Needs Analysis and where procedure 
specific competency assessment has been completed with the clinical lead (refer to 
section 22 and to appendix G – b - nursing staff delegated consent training 
template.)  

 

12.4 Inappropriate delegation (for example where the clinician seeking consent has   
inadequate knowledge of the procedure) may mean that the “consent” obtained is 
not valid. Clinicians are responsible for knowing the limits of their own competence 
and should seek the advice of appropriate colleagues when necessary. 

 

12.5 Where the rolling programme of audit identifies that consent has been obtained by 
individuals not authorised to do so, the Medical Director will formally write to the 
individual advising them that should this happen for a second time, a report will be 
submitted to the GMC in accordance with their guidance. Further information is 
available via the GMC link. http://www.gmc-uk.org/education/12575.asp  
 

12.5 If the patient signs the form in advance of the procedure (for example in out-patients 
or at a pre-assessment clinic), a health professional involved in their care on the 
day should sign the form to confirm that the patient still wishes to go ahead and has 
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had any further questions answered. It will be appropriate for any member of the 
healthcare team (for example a nurse admitting the patient   for an elective 
procedure) to provide the second signature, as long as they have access to 
appropriate colleagues to answer questions they cannot handle themselves. The 
Doctor undertaking the procedure is responsible for ensuring that consent has been 
taken and should confirm this with the patient.  
 

12.6 All Consultants are responsible for ensuring that any procedures, where consent is 
taken by another health professional, that health professional has knowledge of the 
procedure, including risks, benefits and alternatives.  

 

13 Adults without Capacity  
 

13.1 Mental Capacity Act  
 

13.1.1 The Mental Capacity Act 2005 now governs decision making on behalf of adult 
patients (age 16 or over) who lack mental capacity (either temporarily or 
permanently) to give or withhold consent for themselves.  
 

13.1.2 Where an adult patient lacks the mental capacity (either temporarily or permanently) 
to give or withhold consent for themselves, except in cases where a Lasting Power 
of Attorney has been appointed, no-one else can give consent on their behalf (see 
point 10.9). However, treatment may be given if it is in their best interests, as long 
as it has not been refused in advance in a valid and applicable advance directive. 
For further details on advance directives see the Department of  Reference guide to 
consent for examination or treatment (chapter 1, paragraph 8) 2009 and Mental 
Capacity Act 2005 and the Trust’s Mental Capacity  Policy.  

 

13.1.3 The Mental Capacity Act introduced a duty on NHS bodies to instruct an 
independent mental capacity advocate (IMCA) in serious medical treatment 
decisions when a person who lacks the capacity to make a decision has no one 
who can speak for them, other than paid staff. The Act allows people to plan ahead 
for a time when they may not have the capacity to make their own decisions: it 
allows them to appoint a personal welfare attorney to make health and social care 
decisions, including medical treatment, on their behalf or to make an advance 
decision to refuse medical treatment.  

 

13.1.4 POhWER provides the IMCA service for Hertfordshire. If you want to make a 
referral or want more information they can be reached at Tel 0845 223 0436. More 
information on the IMCA service and referral forms can be found at 
www.pohwer.net. 
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13.2  Assessing Capacity  
Staff should always start from the assumption that the person has capacity to make 
the decision in question. Under the Act staff will be required to make an assessment 
of capacity before carrying out any care or treatment. The more serious the 
decision, the more formal the assessment of capacity will need to be.  

 

13.3 When should capacity be assessed?  
 

13.3.1 It is important to remember that lack of capacity may not be a permanent condition. 
assessments of capacity therefore should be time and decision specific, which 
means that:  

 the assessment of capacity must be about the particular decision that has to be 
made at a particular time and is not about a range of decisions  

 

 if someone cannot make complex decisions this does not mean that they cannot 
make simple decisions. For example, it is possible that someone with learning 
disabilities could make decisions about what to wear or eat but not about whether or 
not they need to live in a care home  

 

13.3.2 Staff cannot decide that someone lacks capacity based upon their age, appearance, 
condition or behaviour alone.  

 

13.3.3 Staff must involve family, friends and/or carers or an Independent Mental Capacity 
Advocate (IMCA) if one has been appointed in making an assessment of capacity. 
This will depend on the situation and the decision that needs to be made. 
 

13.4 Who should assess capacity  
 

13.4.1 Assessments of capacity for significant decisions should be conducted by two 
people who jointly fulfil the following criteria:  

 

 One must be the decision maker  
 

 One must be a registered qualified professional  
 

 Wherever possible one must have an established relationship with the individual  
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13.4.2 No delay must occur in assessing capacity unless this is in the individual’s best 
interest. The decision may be delayed while capacity improves, with evidence given 
why the delay would be in the individual’s best interests.  

 

13.5 How do you assess capacity?  
 

13.5.1 Although the Act contains a single clear test for assessing whether a person lacks 
capacity to take a particular decision at a particular time, the reality of clinical 
practice is always likely to be slightly more complex. The Act nevertheless makes 
use of a ‘functional’ test of capacity, adapted from the common law, which focuses 
on the decision-making process itself. Under the Act, a person is regarded as being 
unable to make a decision if, at the time the decision needs to be made, he or she 
fails:  

 

 To understand the information relevant to the decision  
 

 To retain the information relevant to the decision  
 

 To use or weigh the information, or  
 

 To communicate the decision (by any means)  
 

13.5.2 Where an individual fails one or more parts of this test, then they do not have the 
relevant capacity and the entire test is failed. Clearly difficult judgements will still 
need to be made, particularly where there is fluctuating capacity or where some 
capacity is demonstrable but its extent is uncertain.  

 

13.5.3 This four stage test is nevertheless well established, and more detailed advice on 
practical procedures for assessing capacity is available from other sources.  

 

The Act requires that any decision that a person lacks capacity must be based on a 
‘reasonable belief’ backed by objective reasons. Where there are disputes about 
whether a person lacks capacity that cannot be resolved using more informal 
methods, the Court of Protection can be asked for a judgement.  

 

13.5.4 An assessment of capacity is incorporated into Consent Form 4.  
 

13.5.5 An apparent lack of capacity to give or withhold consent may in fact be the result of 
communication difficulties rather than genuine incapacity. You should involve 
appropriate colleagues in making assessments of capacity, such as specialist 
learning disability teams and speech and language therapists, unless the urgency 
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of the patient’s situation prevents this.  
 

13.5.6  A patient’s capacity to understand may be temporarily affected by factors such as 
confusion, panic, shock, fatigue, pain or medication. However the existence of such 
factors should not be assumed automatically to render the patient  incapable of 
consenting. 

 

13.5.7 Staff should be able to show in the records why they have come to the conclusion 
that the person lacks capacity to make the particular decision.  

 

13.6 Best interests  
 

 If a person has been assessed as lacking capacity then any action taken, or any 
decision made for, or on behalf of that person, must be made in his or her best 
interests.  

 The person who has to make the decision is known as the ‘decision-maker’ and 
normally will be the carer responsible for the day to day care, or a professional such 
as a doctor, nurse or social worker where decisions about treatment, care 
arrangements or accommodation have to be made.  

 A best interest decision must be recorded in Part 2 of the Consent Form 4.  
 

13.7 Form 4  
 

Where an adult patient does not have the capacity to give or withhold consent to a 
significant intervention, this fact should be documented in Form 4 (for adults who are 
unable to consent to investigation or treatment), along with the assessment of the 
patient’s capacity, why the health professional believes the treatment to be in the 
patient’s best interests, and the involvement of people close to the patient. For more 
minor interventions, this information should be entered in the patient’s notes.  This is 
the responsibility of the  requesting clinician. 

 

 

13.8 The Independent Mental Capacity Advocate (IMCA)  
 

 In cases where the patient lacks capacity and requires serious medical treatment 
the Trust is under a duty to appoint an Independent Mental Capacity 
Advocate(IMCA). The IMCA will be responsible for bringing to the attention of the 
professional any relevant information, feelings, beliefs and values of the patient who 
lacks capacity. The IMCA will be permitted to challenge any decision previously 
made in the best interests of the patient. 

 

13.9 Lasting Powers of Attorney / Advance Decisions / Advanced Directives.  
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13.9.1 The Mental Capacity Act introduced a new form of power of attorney (from  
 

October 2007), which will allow people over the age of 18 to formally appoint  

one or more people to look after their health, welfare and/or financial decisions, if at 
some time in the future they lack the capacity to make these decisions for 
themselves.  

 

13.9.2 The Mental Capacity Act 2005 gives patients in England and Wales a statutory right 
to refuse treatment through the use of an Advance Decision. An Advance  
Decision allows a patient with capacity of at least 18 years of age, to refuse 
specified medical treatment at some future time when they may lack capacity.  

 

13.9.3 The Mental Capacity Act 2005 brought in a new system of Lasting Powers of 
Attorney (Replacing Enduring Powers of Attorney). A Lasting Power of Attorney 
(LPA) will give one or more people the power to make decisions about a patient’s 
personal welfare, including medical treatment, if the patient does not have the 
mental capacity to make the decision. If the person lacks capacity and has created 
a personal welfare LPA, the LPA will have the authority to make decisions and 
consent to or refuse treatment as set out in the LPA. If there is a   dispute between 
the LPA and the Doctor, it may have to be referred to the Court of  Protection. Refer 
to the Mental Capacity Policy for further details  

 

14 Children and Young People  
 

14.1 Children under 16 – the concept of “Gillick competence” (Fraser Guidelines)  
 

14.1.1 Following the case of Gillick v West Norfolk and Wisbech AHA [1986], the courts 
have held that children who have sufficient understanding and intelligence to enable 
them to understand fully what is involved in a proposed intervention will have the 
capacity to consent to that intervention. This is sometimes described as being 
“Gillick competent” and may apply to consent for treatment, research or tissue 
donation. More recently the term “Fraser Guidelines” has been introduced to 
replace the use of the term “Gillick” – however either term has the same meaning.  

 

14.1.2 As the understanding required for different interventions will vary considerably, a 
child under 16 may therefore have the capacity to consent to some interventions but 
not others. As with adults, assumptions that a child with a learning disability may not 
be able to understand the issues should never be made automatically.  

 

14.1.3 If the child is Gillick competent and is able to give voluntary consent after receiving 
appropriate information, that consent will be valid and additional consent by a 
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person with parental responsibility will not be required. However where the decision 
will have on-going implications, such as long-term use of contraception, it is good 
practice to encourage the child to inform his or her parents unless it would clearly 
not be in the child’s best interests to do so. 

 

14.2 Young people aged 16 – 17  
 

14.2.1 Young people aged 16 or 17 are entitled to consent to their own medical treatment, 
and any ancillary procedures involved in that treatment, such as an anaesthetic. As 
for adults, consent will be valid only if it is given voluntarily by an appropriately 
informed patient capable of consenting to the particular intervention.  

 

14.2.2 However, unlike adults, the refusal of a competent person aged 16-17 may in 
certain circumstances be over-ridden by either a person with parental responsibility 
or a court.  

 

14.2.3 In order to establish whether a young person aged 16 or 17 has the requisite 
capacity to consent to the proposed intervention; the same criteria as for adults 
should be used. If the requirements for valid consent are met, it is not legally 
necessary to obtain consent from a person with parental responsibility for the young 
person in addition to that of the young person. It is, however, good practice to 
involve the young person’s family in the decision-making process, unless the young 
person specifically wishes to exclude them.  

 

14.2.4 The Children Act 1989 & 2004 sets out persons who may have parental 
responsibility. These include:  

• the child’s mother  
 

• the child’s father, if he was married to the mother at the time of birth  
 

• unmarried fathers, can acquire parental responsibility in several different ways:  
 

For children born before 1 December 2003, unmarried fathers will have parental 
responsibility if they: marry the mother of their child or obtain a parental 
responsibility order from the court register a parental responsibility agreement with 
the court or by an application to court 

 

14.2.5 For children born after 1 December 2003, unmarried fathers will have parental 
responsibility if they: register the child’s birth jointly with the mother at the time of 
birth, re-register the birth if they are the natural father, marry the mother of their 
child or obtain a parental responsibility order from the court register with the court 
for parental responsibility  
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• the child’s legally appointed guardian  
 

• a person in whose favour the court has made a residence order concerning the 
child  

• a local authority designated in a care order in respect of the child  
 

• a local authority or other authorised person who holds an emergency protection 
order in respect of the child  

 

14.3 Child or young person with capacity refusing treatment  
 

14.3.1 Where a competent child or young person of 16 or 17 refuses treatment, such a 
refusal can be over-ruled either by a person with parental responsibility for the child 
or by the court.  

 

14.3.2 If more than one person has parental responsibility for the young person, consent 
by any one such person is sufficient, irrespective of the refusal of any other  
individual. This power to over-rule must be exercised on the basis that the welfare 
of the child/young person is paramount. 

 

14.3.3 Child or young person that may lack capacity – the Mental Capacity Act 2005 
now governs decision making on behalf of adult patients (age 16 or over ) who lack 
mental capacity ( either temporarily or permanently) to give or withhold consent for 
themselves. 

 

15 Emergencies  
 

15.1 In emergencies, it will often be in a person’s best interests for urgent treatment to 
be provided without delay. The two stages (discussion of options and confirmation 
that the patient wishes to go ahead) will follow straight on from each other, and it 
may often be appropriate to use the patient’s notes to document any discussion and 
the patient’s consent, rather than using a form. The urgency of the patient’s 
situation may limit the quantity of information that they can be given, but should not 
affect its quality.  

 

15.2 Occasionally, there will not be a consensus on whether a particular treatment is in 
an incapacitated adult’s best interests. Where the consequences of having, or not 
having, the treatments are potentially serious, a court declaration may be sought.  

 

15.3 In the case of children, a life threatening emergency may arise when consultation 
with either a person with parental responsibility or the court is impossible, or the 
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persons with parental responsibility refuse consent despite such emergency 
treatment appearing to be in the best interests of the child. In such cases the courts 
have stated that doubt should be resolved in favour of the preservation of life and it 
will be acceptable to undertake treatment to preserve life or prevent serious 
damage to health.  

 

16 Refusal / Withdrawal of Treatment  
 

16.1 If the process of seeking consent is to be a meaningful one, refusal must be one of 
the patient’s options. A competent adult patient is entitled to refuse any treatment, 
except in circumstances governed by the Mental Health Act.  

 

16.2 If, after discussion of possible treatment options, a patient refuses all treatment, this 
fact should be clearly documented in their notes. If the patient has already signed a 
consent form, but then changes their mind, you (and where possible the patient) 
should note this on the form.  

 

16.3 Where a patient has refused a particular intervention, you must ensure that you 
continue to provide any other appropriate care to which they have consented. You 
should also ensure that the patient realises they are free to change their mind and 
accept treatment if they later wish to do so. Where delay may affect their treatment 
choices, they should be advised accordingly.  

 

16.4 If a patient consents to a particular procedure but refuses certain aspects of the 
intervention, you must explain to the patient the possible consequences of their 
partial refusal. If you genuinely believe that the procedure cannot be safely carried 
out under the patient’s stipulated conditions, you are not obliged to perform it. You 
must, however, continue to provide any other appropriate care. Where another 
health professional believes that the treatment can be safely carried out under the 
conditions specified by the patient, you must on request be prepared to transfer the 
patient’s care to that health professional.  
 

 

16.5 If an adult with capacity makes a voluntary and appropriately informed decision to 
refuse treatment (whether contemporaneously or in advance), this decision must be 
respected, except in certain circumstances as defined by the Mental Health Act.  

 

16.6 This is the case even where this may result in the death of the person (and/or the 
death of an unborn child, whatever the stage of the pregnancy).  

 

16.7 A person with capacity is entitled to withdraw consent at any time, including during 
the performance of a procedure. Where a person does object during treatment, it is 
good practice for the practitioner, if at all possible, to stop the procedure, establish 
the person’s concerns and explain the consequences of not completing the 
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procedure. At times, an apparent objection may in fact be a cry of pain rather than 
withdrawal of consent, and appropriate reassurance may enable the practitioner to 
continue with the person’s consent. If stopping the procedure at that point would 
genuinely put the life of the person at risk, the practitioner may be entitled to 
continue until that risk no longer applies.  

 

16.8 Assessing capacity during a procedure may be difficult and, as noted above, factors 
such as pain, panic and shock may diminish capacity to consent. The practitioner 
should try to establish whether at that time the person has capacity to withdraw a 
previously given consent. If capacity is lacking, it may sometimes be justified to 
continue in the person’s best interests but this should not be used as an excuse to 
ignore distress.  

 

16.9 Refusal of a Blood Transfusion  
 

16.9.1 Every patient as the right to be treated with respect and staff must be sensitive to 
their needs, values, beliefs and culture background. 

 

16.9.2Staff must be aware of patients’ beliefs in relation to receiving blood or bloods 
products and of the alternatives that are available to a blood transfusion. 

 

16.9.3Patients who do not wish to receive blood products are encouraged to carry a 
document which details their wishes for medical care. 

 

16.10 Elective Patients 

 

16.10.1Individual patients who do not wish to receive a blood transfusion, this should be 
discussed with the anaesthetist as part of the consent process. This should be 
documented on the ‘refusing blood transfusion‘ proforma and signed by both the 
patient and the clinician and retained in the medical records  

 

. 

16.10.2 The anaesthetist should outline techniques used to avoid transfusion and will 
obtain and document consent for these.  

 

16.10.3 The anaesthetist should enquire what action the patient will sanction if 
unconscious or unable to communicate and dying of unexpected blood loss, this 
information should be documented in the anaesthetic pages of the patient’s health 
care records.  

 

16.10.4 The haematologist will ascertain which therapeutic agents are acceptable to the 
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patient for support for blood volume. Consideration will be given to enhancement of 
pre–operative haemoglobin with recombinant human erythropoietin if appropriate  

 

16.10.5The patient’s blood group and antibody status should be checked in the usual way. 

 

16.10.6There are well documented procedures for elective surgery in Jehovah’s 

 

Witnesses: some will donate blood before surgery for subsequent blood transfusion 
if necessary, although others consider that this too is forbidden by their religion. 

 

16.11 Emergency /Medical Patients 

 

16.11.1Individual patients who do not wish to receive a blood transfusion, this should be 
discussed with the patients Consultant and should be documented on the ‘refusing 
blood transfusion‘ proforma and signed by both the patient and the clinician and 
retained in the medical records If any concerns are raised re capacity refer to 
section 13.2. for further guidance. 

 

. 

16.11.2 The Consultant should outline techniques used to avoid transfusion and will obtain 
and document consent for these in the patient’s health care records..  

 

16.11.3 The anaesthetist should enquire what action the patient will sanction if 
unconscious or unable to communicate and dying of unexpected blood loss, this 
information should be documented in the patient’s health care records.  

 

16.11.4 The haematologist will ascertain which therapeutic agents are acceptable to the 
patient for support for blood volume. Consideration will be given to enhancement of 
the patient’s haemoglobin with recombinant human erythropoietin if appropriate  

 

16.11.5 The patient’s blood group and antibody status should be checked in the usual 
way.  

 

17 Advance Decisions  
 

17.1 A person may have made an advance decision to refuse particular treatment in 
anticipation of future incapacity (sometimes previously referred to as a ‘living will’ or 
‘advance directive’). A valid and applicable advance decision to refuse treatment 
has the same force as a contemporaneous decision to refuse treatment. This is a 
well-established rule of common law, and the Mental Capacity Act 2005 now puts 
advance decisions on a statutory basis. The Act sets out the requirements that such 
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a decision must meet to be valid and applicable. Further details are available in 
chapter 9 of the Mental Capacity Act (2005) Code of Practice, but in summary these 
are:  

 

 the person must be 18 or over  
 

 the person must have the capacity to make such a decision  
 the person must make clear which treatments they are refusing  
 if the advance decision refuses life-sustaining treatment, it must be in writing (it can 

be written by someone else or recorded in healthcare notes), it must be signed and 
witnessed and it must state clearly that the decision applies even if life is at risk  

 a person with capacity can withdraw their advance decision at any time.  
 

17.2 Healthcare professionals must follow an advance decision if it is valid and 
applicable, even if it may result in the person’s death.   

 

17.3 If they do not, they could face criminal prosecution or civil liability. The Mental 
Capacity Act 2005 protects a health professional from liability for treating or  
continuing to treat a person in the person’s best interests if they are not satisfied 
that an advance decision exists which is valid and applicable. The Act also protects 
healthcare professionals from liability for the consequences of withholding or 
withdrawing a treatment if at the time they reasonably believe that there is a valid 
and applicable advance decision. If there is genuine doubt or disagreement about 
an advance decision’s existence, validity or applicability, the case should be 
referred to the Court of Protection. 
 

17.4 While a decision is awaited from the courts, healthcare professionals can provide 
life-sustaining treatment or treatment to stop a serious deterioration in the patient’s 
condition.  

 

18 Biological material  
 

a. The Human Tissue Authority (HTA) was established on 1 April 2005 to regulate the 
removal, storage, use and disposal of human bodies, organs and tissue for a 
number of ‘Scheduled Purposes’ set out in the Human Tissue Act 2004 (HT Act). 
The HT Act came into force on 1 September 2006.  

 

b. The Human Tissue Authority Code of Practice – Consent, Code 1 was published in  
 

July 06.The Act, and the HTA’s codes of practice, encompass consent provisions 
on:  

 

 the storage and use of dead bodies  
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 the removal, storage and use of ‘relevant material’ from a dead body and  
 

 the storage and use of relevant material from the living.  
 

c. The Act does not deal directly with the removal of tissue from the living. Although 
the process of seeking consent for the storage and use of tissue from patients will 
often be undertaken at the same time as consent to investigation or treatment, the 
consent for removal itself in these circumstances remains a matter of common law.  

 

18.2 Consent under the Act relates to the purposes for which material might be stored 
or used. Anyone removing, storing or using material in circumstances for which the 
Act requires consent, must be satisfied that the consent is in place. They do not 
need to have taken or recorded the consent personally, but must ensure that 
procedures are in place giving the necessary assurance. These procedures should 
be robust and reviewed regularly. It is a defense that the person acts with a 
reasonable belief that consent is in place or is not necessary.  

 

18.3 At the heart of the Act lies the need to obtain consent for the removal, storage and 
use of human tissue or organs and the storage and use of whole bodies for certain 
scheduled purposes. The code gives guidance on the need for consent, and also 
addresses the closely related issues of communication and consultation with 
patients and their families, which should support the consent process.  

 

18.4 Consent for treatment and examination including removal of tissue is a common law 
matter dealt with in the Department of Health’s Reference guide to consent for 
examination and treatment. Under the Act, tissue may be taken in a variety of 
circumstances. For example:  

 

 in the course of diagnostic procedures, e.g., taking a blood or urine sample, tissue 
biopsy, cervical screening, etc  

 

 in the course of a treatment procedure, e.g., removing tissue (organs, tumours, etc.) 
during surgery  

 when removed specifically for the purpose of research   
 

 

18.5 Once tissue has been taken from patients, for whatever purpose, it can be stored and 
used without consent for a number of purposes.  

 

18.6 Consent from the living is needed for storage and use of tissue for:  
 

 obtaining scientific or medical information which may be relevant to any other 
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person, now or in the future (i.e. where the purpose is storage or use in relation to 
another person, rather than where it might, incidentally, be of future relevance to 
another person)  

 

 research in connection with disorders, or the functioning, of the human body  
 

           (see section 15.4).  

 

 public display, and  
 

 transplantation.  
 

18.7 Consent from the living is not needed for storage and use of tissue for:  
 

 clinical audit  
 

 education or training relating to human health (including training for research into 
disorders, or the functioning, of the human body)  

 

 performance assessment  
 

 public health monitoring  
 

 quality assurance.  
 

18.8 For the deceased, consent is needed:  
 

 where, after a coroner’s post mortem, the continued storage or use of material no 
longer required to be kept for the coroner’s purposes  

 for the removal, storage and use for the following scheduled purposes  
 anatomical examination 
 determining the cause of death 
 establishing, after a person’s death, the efficacy of any drug or other treatment 

administered to them  
 obtaining scientific or medical information, which may be relevant to any other 

person now or in the future (‘a future person’) 
 public display 
 research in connection with disorders, or the functioning, of the human body  
 transplantation  
 clinical audit 

 

 education or training relating to human health o performance assessment 
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 public health monitoring and o quality assurance. 
 

This applies to all tissue removed at post mortem, including small samples such as blocks 
and slides, and samples that might be kept as part of the record. 

 

19 Research  
 

19.1 If tissue is removed during the course of treatment or an investigation, there may be 
some remaining tissue after the procedure that can be used for research. Tissue for 
research can only be used with the person's consent.  

 

19.2 If a person does not want their tissue to be used for any medical research, or they 
only want it to be used for specific types of research, it is important that they make  
this clear to the doctor or nurse who asks for their consent, and that they state their 
wishes in writing on the consent form. 

 

19.3 A person may also give consent for their tissue to be used for research after their 
death. If there is no record of the deceased person's wishes, consent for research 
can be obtained from someone nominated by them to act on his or her behalf; or, if 
no one has been nominated, from a person in a ‘qualifying relationship' - such as a 
partner, relative or friend.  

 

20 Consent to Hospital Post Mortem Examination  
 

20.1 Anyone seeking consent for a post mortem examination should be sufficiently 
senior (Registrar or Consultant) and well informed with a thorough knowledge of the 
procedure. They should have been trained in the management of bereavement and 
in the purpose of procedures of post mortem examinations and they should have 
witnessed a post mortem (HTA 2006).  

 

20.2 Procedure for Consent to Post Mortem:  
 

 Medical Team contact the Bereavement Officer (BO) with their intentions to 
approach the family for consent to a Hospital Post Mortem.  

 BO arranges a meeting with the family and a Senior member of the team.  
 Doctor discusses with the family his reasons for requesting the Post Mortem.  
 Family are given some time in private to discuss their decision  
 If the family are happy to give their consent the Doctor will discuss the Post  
 Mortem examination with the Pathologist who will be carrying out the Post  
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Mortem.  

 

 If the PM to go ahead the Doctor will complete the Consent Form 5 (Appendix B) 
with the relatives and this will then be witnessed by the BO. The relatives are given 
a copy of the Consent Form and a period of time in which the relatives can change 
their minds and if so, how and who to contact, this usually being the BO on the next 
working day.  

 Relatives are given  the ‘Help for the Bereaved Relative’ Booklet 
 .BO and Doctor will discuss with the relatives whether or not they would like to know 

the findings of the Post Mortem and if yes, how they would like to receive this, the 
most usual being a further meeting some weeks later with the requesting Doctor 
and BO in the Bereavement Office (if requested by the Clinician).  

 The BO, if present will spend time with the relatives after the Doctor had left, this 
would enable the relatives to discuss any anxieties they may have.  

 

20.3 When seeking consent for a baby post mortem (Appendix B), Midwifery staff 
provide counselling and support to bereaving couples and are usually present with 
the doctor when seeking consent.  

 

20.4 For further information on the Human Tissue Authority Code of Practice – Consent, 
Code 1 can be obtained from the following website: 
https://www.hta.gov.uk/guidance-professionals/hta-standards 

 

 

21 Clinical Photography and conventional or digital video recordings  
 

21.1 Photographic and video recordings made for clinical purposes form part of a 
patient’s record. Although consent to certain recordings, such as X-rays, is implicit 
in the patient’s consent to the procedure, health professionals should always 
ensure that they make clear in advance if any photographic or video recording will 
result from that procedure.  

 

21.2 Photographic and video recordings which are made for treating or assessing a 
patient must not be used for any purpose other than the patient’s care or the audit 
of that care, without the express consent of the patient or a person with parental 
responsibility for the patient. The one exception to this principle is set out in 
paragraph 3 below. If you wish to use such a recording for education, publication or 
research purposes, you must seek consent in writing, ensuring that the person 
giving consent is fully aware of the possible uses of the material. In particular, the 
person must be made aware that you may not be able to control future use of the 
material once it has been placed in the public domain. If a child is not willing for a 
recording to be used, you must not use it, even if a person with parental 
responsibility consents.  
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21.3 Photographic and video recordings made for treating or assessing a patient and 
from which there is no possibility that the patient might be recognised, may be used 
within the clinical setting for education or research purposes without express 
consent from the patient, as long as this policy is well publicised. However, express 
consent must be sought for any form of publication.  

 

21.4 If you wish to make a photographic or video recording of a patient specifically for 
education, publication or research purposes, you must first seek their written 
consent (or where appropriate that of a person with parental responsibility) to make 
the recording, and then seek their consent to use it. Patients must know that they 
are free to stop the recording at any time and that they are entitled to view it if they 
wish, before deciding whether to give consent to its use. If the patient decides that 
they are not happy for any recording to be used, it must be destroyed. As with 
recordings made with therapeutic intent, patients must receive full information on 
the possible future uses of the recording, including the fact that it may not be 
possible to withdraw it once it is in the public domain.  

 

21.5 The situation may sometimes arise where you wish to make a recording specifically 
for education, publication or research purposes, but the patient is temporarily 
unable to give or withhold consent because, for example, they are unconscious. In 
such cases, you may make such a recording, but you must seek consent as soon 
as the patient regains capacity. You must not use the recording until you have 
received consent for its use, and if the patient does not consent to any form of use, 
the recording must be destroyed.  

 

21.6 If the patient is likely to be permanently unable to give or withhold consent for a 
recording to be made, you should seek the agreement of someone close to the 
patient. You must not make any use of the recording that might be against the 
interests of the patient. You should also not make, or use, any such recording if the 
purpose of the recording could equally well be met by recording patients who are 
able to give or withhold consent.  

 

21.7 The following is also part of the Trust’s Policy on Clinical Photography. The full 
version of this policy is available to staff on the Trust intranet. Everyone who 
requests, produces or uses photographs of the Trust’s patients is bound by this 
policy.  

21.8 The terms ‘photograph’ or ‘clinical/medical/patient photograph’ in this document are 
taken to mean any photograph or other visual recording   (including video, digital 
etc.) taken of a patient while in the care of this Trust to record disease, trauma, 
treatment or other condition  

 

21.8 When clinical photographs of a patient are required it is understood that the best 
option is for these to be taken by a member of the Medical Illustration photographic 
staff. As well as being technically more able, Medical Illustration staff are duly 
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authorised to handle confidential information and properly trained in their 
responsibilities and obligations in respect of patient confidentiality.  

 

21.9 In situations where one of the Trust’s Medical Photographers is not available and 
photographs are taken by another person, those photographs are still part of the 
patient’s confidential records and must be treated as such, even where personal 
equipment has been used. This means that proper logging and recording must take 
place and the appropriate level of consent obtained. Those taking and handling the 
photographs must be duly authorised and trained to handle confidential information.  

 

21.10 A patient implicitly consents for photography by allowing photographs to be taken 
(DOH ‘implied consent). However, consent should be explicitly sought and 
recorded, depending on the use to which images will be put (DoH express consent).  

 

21.11 It is the policy of this trust that express consent is obtained for all clinical 
photography. The clause in section VIII paragraph 3 of the DoH document allows 
previously taken photographs to be used in the clinical setting for teaching, 
providing the patient is unidentifiable: it is not intended to do away with the need for 
express consent.  

 

21.12 It is the responsibility of the requesting clinician to obtain consent, with reference to 
the proposed final use of photographs. When requesting photography by the 
Medical Illustration department, consent should be recorded on the clinical 
photography request form. Medical Illustration staff cannot know the use to which 
photographs will be put and so cannot be responsible for obtaining consent.  

 

Medical Illustration staff will be responsible only for checking that a signed consent 
has been obtained before photographs are taken.  

 

21.13 Consent must be obtained for each photographic session requested. A patient’s 
opinion may change regarding his/her appearance etc. and it must not be assumed 
that one consent covers all episodes. The only exception is where photographs are 
being taken as part of an ongoing research project. In such cases, it is probably 
best to obtain consent as part of the overall research protocol. Medical Illustration 
would require a copy of the relevant consent for each patient.  

 

21.14 A new request form for clinical photographs has been introduced. This includes a 
revised consent form with three levels of consent:  

 

 Medical records only,  
 

 For training of appropriate medical and professional staff,  



Ref: WHHT: C074 

Author: Ian Stevens 

Date: June 2017  

Review Date: June 2019 

Version no: 2 <1 - This should 
be whole numbers only> 

Page 35 of 65 

 

 

 For research and anonymous publication in appropriate medical or professional 
journals or electronic media.  

 

21.15 The patient must have the differences between these levels explained before being 
asked to sign the form, otherwise the consent would be invalid. The patient is given 
a copy of the form by the photographer. 
  

21.17 Trying to make photographs anonymous, e.g. by blacking out eyes, is not 
acceptable and does not preclude the need to obtain consent. Distinguishing marks 
and shape of features can also make a person identifiable. There is a need to 
ensure that the dignity, ethnicity and religious beliefs of the patient are maintained.  

 

21.18 The Medical Photography department keeps records on each patient photographed 
by its own staff and this includes the level of consent obtained.  

 

Any copies requested must be in accordance with the recorded consent or copies 
will not be made. Clinical Staff sometimes take photographs using trust 
photography equipment and they must obtain and record consent.  

 

21.19 A patient can withdraw consent at any time, without prejudicing his/her  
 

treatment. It should, however, be made clear to patients that once a photograph is 
published (on paper or electronically) it is in the public domain 

 

and effective withdrawal of consent will not be possible. Additionally, no fee will be 
payable by the Trust for use of photographs. This underlines the need to give clear 
guidance to patients before obtaining consent. 

 

21.20 The patient’s right to confidentiality extends beyond his/her death. It is not possible 
for the next of kin to consent on behalf of a deceased patient for photographs taken 
while the patient was alive. Next of kin/the patient’s legal   representative can give 
consent for photographs taken as part of a post   mortem examination. 

 

21.21 The patient has a right of access to medical photographs as a part of the medical 

record – refer to the Access to Records Policy. 

 

22 Training and delegated consent  
 

All staff should attend training in accordance with the Training Needs Analysis. Staff 
should refer to the Mandatory Training Policy for further details and undertake any 
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required competencies where their roles involves seeking delegated consent.  

 

22.1 Medical Staff  
 

22.1.1 Consent should not be taken by doctors who are not registered with the General 
Medical Council (GMC).  

 

22.1.2 Medical staff competency for consenting for those procedures outside their 
expertise (that they are unable to perform) must be assessed by the relevant 
Consultant / clinical lead, who has overall responsibility for ensuring that 
appropriately trained staff are competent to take consent and the procedures to be 
consented for agreed. The competency assessment must include confirmation that 
the individual can provide information on the procedure, risks, benefits and 
alternatives including not having the procedure.  

 

22.1.3 Each directorate should identify the procedures deemed appropriate for delegated 
consent Records of competency to take delegated consent for doctors in training 
will be maintained by Medical Resources. This represents the Trust’s process for 
identifying medical staff who are not capable of performing the procedure but who 
are authorised to obtain consent for a particular procedure. This is the process for 
delivering procedure specific training on  consent for staff to whom the consent 
process is delegated and who are not capable of performing the procedure. 

 

22.2 Nursing staff unable to perform the procedure but authorised to obtain 
consent for that procedure  

 

22.2.1 The Consultant is responsible for training and assessing the competency of any 
nursing staff required to take delegated consent. The competency framework is 
included in appendix G.  

 

22.2.2 Each directorate should identify the procedures deemed appropriate for delegated 
consent by nursing staff Only a Consultant can delegate responsibility for seeking 
consent. Directorates should regularly monitor the nursing staff delegated consent 
database located on the ‘healthcare’ shared drive to ensure competencies are 
completed and updated annually.  

 

22.2.3 Records of competency assessment should be copied to corporate nursing and 
assessment reviewed on an annual basis. This represents the Trust’s process for 
identifying nursing staff who are not capable of performing the procedure but who 
are authorised to obtain consent for a particular procedure. This is the process for 
delivering procedure specific training on consent for staff to whom the consent 
process is delegated and who are not capable of performing the procedure.  
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23 Monitoring Compliance  
 

23.1 A Trust-wide annual audit of consent will be undertaken coordinated by the Clinical 
Audit Department. This will involve retrospective review of a minimum sample of 20 
health records from relevant directorates to assess:  

 

a. the process for obtaining consent;  
 

b. the process for documenting the discussion and provision of information to 
patients to support decision making;  

 

c. the process for recording consent;  
 

d. the processes for identifying staff authorised to obtain delegated consent;  
 

e. the process for ensuring the delivery of training / competency assessment for 
those obtaining delegated consent;  

 

f. the process for following up those who obtained consent for a procedure without 
being authorised to do so.  

 

23.2 The reports and associated actions will be submitted to the Divisional Governance 
Groups for approval. An action plan with named leads and timescales will be 
developed and implementation will be monitored at subsequent meetings.  

 

23.3 The findings will be reported to the Chief Medical Officer, Chief Nurse and the 
Quality and Safety Group. The audit will be reported to the Safety and Compliance 
Committee.  

 

23.4 The findings will be disseminated to Clinical Directors and where performance is 
poor, local actions should be developed to improve performance. Progress with 
these actions will be reported and monitored at Directorate Governance meetings.  

 

23.5 A summary of key findings and requirements will be disseminated to all via the staff 
newsletter/ e-update.  

 

 

23.6 Where performance is low, more frequent audits will be scheduled.  
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24 Review  
 

This policy will be formally reviewed no more than three years from the time of ratification, 
or sooner when responding to national or local initiatives.  

 

25 References  
 

Reference Guide to Consent for Examination or Treatment (2nd edition) 2009 provides 
a comprehensive summary of the law on consent, and includes requirements of regulatory 
bodies such as the General Medical Council where these are more stringent. Copies are 
available on the Internet at: 
http://www.dh.gov.uk/en/Publicationsandstatistics/Publications/PublicationsPolicyAndGuid 
ance/DH_103643 

 

12 key points on consent: the law in England has been distributed widely to health 
professionals working in England. This one-page document summarises those aspects of 
the law on consent which arise on a daily basis and is attached at Appendix A. Further 
copies are available from: 
http://www.dh.gov.uk/prod_consum_dh/groups/dh_digitalassets/@dh/@en/documents/digi 
talasset/dh_075159.pdf 

 

Information and guidance about the Mental Capacity Act 2005 can be found at: 
http://webarchive.nationalarchives.gov.uk/+/http://www.justice.gov.uk/guidance/mental-
capacity.htm 

 

Human Tissue Act (2004), Human Tissue Authority Code of Practice – Consent, Code 

 

Cod Practice 1 can be obtained from the following website: 
http://www.hta.gov.uk/_db/_documents/2006-07-04_Approved_by_Parliament_-
Code_of_Practice_1_-_Consent.pdf 

 

26 Safeguarding 

This policy has an impact on safeguarding for children and adults as identified in the 
Equality Impact Assessment.  

 

27 Service User Involvement 

This policy has an impact on all patients.  
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28 Related Policies 

 Policy for adult post mortem examination consent 

 Mental Capacity Policy 

 

 

 

http://wghintra01/uploads/out/C275_Post_Mortem_Examination_Consent_Policy_v3.pdf
http://wghintra01/uploads/out/C255_Mental_Capacity_Policy_v4.pdf
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29 Appendix B 
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30  Equality Impact Assessment 

  Yes/No Comments 

1. Does the policy/guidance affect one 
group less or more favourably than 
another on the basis of: 

  

 Race No  

 Ethnic origins (including gypsies and 
travellers) 

No  

 Nationality No  

 Gender No  

 Culture No  

 Religion or belief No  

 Sexual orientation including lesbian, 
gay and bisexual people 

No  

 Age No  

 Disability - learning disabilities, physical 
disability, sensory impairment and 
mental health problems 

Yes Clarifies mechanisms to 
ensure the patient has 
capacity to give consent 

 Marriage & Civil partnership No  

 Pregnancy & maternity No  

2. Is there any evidence that some groups 
are affected differently? 

No  

3. If you have identified potential 
discrimination, are any exceptions valid, 
legal and/or justifiable? 

No  

4. Is the impact of the policy/guidance 
likely to be negative? 

No  

5. If so can the impact be avoided? No  

6. What alternatives are there to achieving 
the policy/guidance without the impact? 

n/a  

7. Can we reduce the impact by taking 
different action? 

n/a  

If you have identified a potential discriminatory impact of this procedural document, 
please refer it to (Insert name and position) together with any suggestions as to the 
action required to avoid/reduce this impact. 
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For advice in respect of answering the above questions, please contact (Insert name 
and position). 

31 Policy and Procedure Sign-off Sheet 

Policy Name and Number: Consent to Treatment Policy C074 

Version Number and Date:  June 2017  No:  2 

Service Location: Trust Wide 

All staff members must sign to confirm they have read and understood this 
policy. 

Name Signature Name Signature 

    

    

    

    

    

    

    

    

    

    

    

    

    

    

    

    

    

    

    

    

 

 



 

Policy Ratification Form 

Name of Document:  CONSENT FOR TREATMENT POLICY   
     

Ratification Date: June 2017 

Name of Persons Job Title Date 

Divisional Support (Direct Line Manager / Matron / Consultant / Divisional Manager) 

See Page 2 Contribution List   

Consultation Process (list of stakeholders consulted / staff groups presented to) 

Policy and Guideline Review Group Associate Medical Director 28.06.17 

Endorsement By Panel/Group 

Name of Committee Chair of Committee Date 

Quality and Safety Group Chief Nurse June 2017 

 

Document Checklist Yes / No 

1. Style & Format  

 Is the title clear and unambiguous? Y 

 Is the font in Arial? Y 

 Is the format for the front sheet as per Appendix 1 of the policy 
framework 

Y 

 Has the Trust Logo been added to the Front sheet of the policy? Y 

 Is it clear whether the document is a guideline, policy, protocol or 
standard operating procedure? 

Y 

2. Rationale  

 Are reasons for development of the document stated? Y 

3. Content  

 Is there an introduction? Y 

 Is the objective of the document clear? Y 

 Does the policy describe how it will be implemented? Y 

 Are the statements clear and unambiguous? Y 

 Are definitions included? Y 

 Are the responsibilities of individuals outlined? Y 

4. Evidence Base  



Ref: WHHT: C074 

Author: Ian Stevens 

Date: June 2017  

Review Date: June 2019 

Version no: 2 <1 - This should 
be whole numbers only> 

Page 65 of 65 

 

Document Checklist Yes / No 

 Is the type of evidence to support the document identified explicitly? Y 

 Are key references cited? Y 

 Are supporting documents referenced? Y 

5. Approval  

 Does the document identify which committee/group will approve it?  Y 

6. Review Date  

 Is the review date identified? Y 

 Is the frequency of review identified?  If so is it acceptable? Y 

7. Process to Monitor Compliance and Effectiveness  

 Are there measurable standards or Key Performance Indicators to 
support the monitoring of compliance with and effectiveness of the 
document? 

Y 

 Is there a plan to review or audit compliance with the document? Y 

 
 

Name of Person completing 
Ratification Form 

Job Title Date 

Ian Stevens Head of Litigation & Claims, SIs, 
Complaints and PALS 

June 2017 

 

Ratification Group/Committee Chair Signature Date 

<Governance Committee Name>    

 

 

 

 

 

 

 

 

 

 

 

 


