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Public Board 28 July 2011 
 
Bribery Act 2011 
 
Presented by: Anna Anderson, Director of Finance 

 

Purpose 

The Bribery Act 2010 is effective from 1 July 2011. It will introduce changes in the law that 

could significantly impact the conduct of the Trust's business in that: 

 It extends the crime of bribery to cover all private sector transactions (previously 

bribery offences were confined to transactions involving public officials and agents);  

 It creates a new “strict liability” offence of failing to prevent bribery. A commercial 

organisation, including NHS bodies, will only have a defence to this offence if it can 

show it had "adequate procedures" in place to prevent bribery;  

 Its scope is extensive – the offences are very broadly defined and it has significant 

extra-territorial reach. 

The offences contained in the Bribery Act carry criminal penalties for individuals and 

organisations. For individuals, a maximum prison sentence of ten years and/or an unlimited 

fine can be imposed; for commercial organisations, potentially including NHS bodies, an 

unlimited fine can be imposed  

The Trust must review its procedures to ensure they are sufficiently robust to prevent bribery 

and to mitigate the risk of committing an offence under the Act. 

 

 

 



 

 

Bribery offences 

The Act creates four offences: 

 A general offence covering offering, promising or giving a bribe; 

 A general offence covering requesting, agreeing to receive or accepting a bribe; 

 A distinct offence of bribing a foreign public official to obtain or retain business; and 

 A new “strict liability” offence for commercial organisations where they fail to prevent 

bribery by those acting on their behalf. 

The Act will not be retrospective. 

A commercial organisation commits an offence if a person associated with it bribes another 

person for that organisation's benefit.  

A person is "associated" with a commercial organisation if it performs services for or on 

behalf of the organisation, regardless of the capacity in which they do so. This will therefore 

be construed broadly and could cover our agents, employees, intermediaries and suppliers, 

all of whom could render the Trust guilty of this offence. This is a strict liability offence: there 

is no need to prove negligence or the involvement and guilt of the 'directing mind and will' of 

the organisation. In addition, in certain circumstances, it may be possible for commercial 

organisations potentially including NHS bodies, to be prosecuted for other offences under 

the Act relating to the receipt of bribes. 

 

Adequate procedures defence 

The organisation has a defence to a prosecution for failure to prevent bribery if it can prove it 

had "adequate procedures" to prevent bribery in place. "Adequate procedures" are not 

defined in the Bribery Act but the Ministry of Justice has published guidance on what 

adequate procedures might involve.  The guidance sets out the following six principles for 

organisations to follow: 

 Proportionate procedures 

 Top level commitment 

 Risk assessment 

 Due diligence 

 Communication 

 Monitoring and review 



 

The Trust needs to review the guidance, conduct a risk assessment, and ensure it has 

implemented measures so that it has adequate procedures to prevent bribery in place. 

Criminal penalties 

Individuals can be jailed for up to ten years and/or receive an unlimited fine; and 

Commercial organisations including NHS bodies could receive unlimited fines and could be 

excluded from participating in future public procurements. 

"Senior officers" (which is broadly defined, and includes directors) can also be convicted of 

an offence where they are deemed to have given their consent or connivance to giving or 

receiving a bribe Importantly, it is possible that omitting to act might be regarded as consent 

or connivance and lead to prosecutions, fines and/or imprisonment. A director of a 

commercial organisation convicted of a bribery offence is also likely to be disqualified from 

holding a director position for up to 15 years. 

The Trust itself could be prosecuted for bribery if a senior member of the organisation who 

can be considered the Trust’s “directing mind”, is guilty of an offence. 

 

Particular risks for the Trust 

Certain of the Trust's activities and operations expose it to particular risks of being involved 

in corruption and leave us vulnerable. In particular: 

 Corporate hospitality and gifts: there is a risk that corporate hospitality, such as 

entertainment provided by third parties e.g. pharmaceutical companies, and the 

giving or receiving of gifts might be construed as bribery, lavish hospitality or gifts 

must therefore be avoided, both in terms of giving and receiving;   

 Contracts and suppliers: the Trust has contracts in place involving a significant chain 

of contractors and sub-contractors, as well as third party consultants;  

 Mergers with other NHS bodies: the Trust may be involved in mergers with other 

NHS Trusts or other healthcare organisations which give rise to particular risks and 

the need for specific due diligence. However, in respect of public UK health bodies, 

there will be less risk of bribery.   

 

 

 



 

Action 

The Trust must take immediate steps to implement a new anti-bribery policy and update our 

existing policies as the Act came into force on 1st July 2011.   Legal advice has been sought 

regarding the Trust’s response to the new Act and regarding the measures it can take to 

maximise the prospect of the Trust being able to rely on the “adequate procedures” defence. 

These include the following actions, which are proportionate measures for the Trust to 

undertake and consistent with the Ministry of Justice's guidance on preventing bribery: 

 Implement a new anti-bribery policy (for Board approval);  

 Conduct an immediate review of the Trust’s Gifts and Hospitality Policy, Disciplinary 

Policy, Commercial Sponsorship and Advertising Policy, Standards of Business 

Conduct Policy, and Raising Concerns at Work Policy (completed and being 

reviewed by relevant committees); 

 Conduct an immediate review of the Trust’s Standing Financial Instructions and 

Standing Orders (completed and being reviewed by Finance Committee); 

 Conduct proportionate due diligence on all risk areas, "associated persons" and 

before entering into contracts with suppliers, contractors and other third parties;  

 Appoint a Compliance Officer (completed: Anna Anderson, Director of Finance);  

 Adopt a robust anti-corruption stance at the highest level, including making a public 

statement of the Trust's zero tolerance approach to corruption and ensuring that this 

is available both internally and externally (attached); 

 

There may be a budget requirement for the costs arising from the Trust’s response to the 

new Act (for example, for extensive training and monitoring of staff in key risk areas). 

 
The Trust must demonstrate “top-level” commitment to prevent bribery occurring within the 

organisation. Specifically, the Statutory Guidance states that the Trust’s Board can 

demonstrate this commitment by, first, communicating their anti-bribery stance both 

internally and externally and, secondly, by demonstrating an appropriate degree of 

involvement in bribery prevention procedures. 

 

The Board is therefore asked to approve an Anti-Bribery Statement attached at Appendix 2.   

A communication strategy will also be developed to circulate the statement internally and the 

statement will be published on the Trust’s website and summarised in external newsletters, 

such as the FT member’s newsletter. 



 

The Trust will also be required to show that the Board are taking an active approach to 

implementing, monitoring and reviewing the organisation’s bribery prevention procedure. 

The Trust has identified a member of the Trust’s Board (Anna Anderson, Director of 

Finance) to lead the anti-bribery work; designated as the “Compliance Officer” for the 

purposes of the Trust’s Anti-Bribery Policy.  The Compliance Officer will be responsible for 

ensuring the communication of the top-level commitment in respect of bribery described 

above and has overall responsibility for ensuring that the new bribery procedures and 

policies are disseminated across the Trust’s organisation. 

 

Recommendations 

 

The Board are asked to approve the Anti Bribery Policy (Appendix 1) and the Anti Bribery 

Statement (Appendix 2). 

 

 

 

Anna Anderson 

Director of Finance 

July 2011 

 

 


